IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

QLI VI A DRAKE, :
Plaintiff, : ClVIL ACTI ON

NO. 97- CV-585
STEAMFI TTERS LOCAL UNI ON
No. 420,
Def endant .

Mcd ynn, J. Sept enber , 1998
MEMORANDUM OF DECI SI ON

In January of 1997, Plaintiff OQivia Drake (“Ms. Drake”), an
African-Anerican femal e, brought suit agai nst Def endant
Steanfitter’s Local Union 420 (“Local 420”), alleging racial and
sexual discrimnation in violation of Title VII. On June 29,
1998, the court dism ssed all but one of Ms. Drake’ s clains,
allowing Ms. Drake ten (10) days to submt affidavits in support
of her remaining claim Presently before the court is Ms.
Drake’s Mdtion for an Extension of Tinme, Mdtion for
Reconsi deration of the Court’s June 29, 1998 Order, and Mtion
for Sanctions agai nst Local 420. 1In addition, Local 420 has
renewed it’s notion for sunmary judgnment and al so requests that
sanctions be | evied against Ms. Drake. For the follow ng
reasons, Ms. Drake’s notions will be denied, Local 420's Renewed
Motion for Sunmary Judgnent will be granted and its notion for

sanctions against Ms. Drake will be deni ed.



| . Background

Local 420 is a | abor organi zati on representing nmenbers who
performjobs such as steanfitting, pipefitting, and welding. M.
Drake becane a nenber of Local 420 in 1980. In Cctober of 1996,
Ms. Drake filed a conplaint wwth the EEOC, claimng raci al
di scrimnation and sexual harassnent by Local 420. After
receiving a right-to-sue letter, Ms. Drake filed suit in this
court in January of 1997, alleging that Local 420: (1) referred
white, nmale union nenbers for enploynent over Ms. Drake; (2)
encouraged racial comments directed at Ms. Drake and permtted
harassing graffiti at her jobsite; and (3) provided free | egal
counsel to union nenbers and officials but failed to provide M.
Drake with the same. Shortly thereafter, M. Drake proceeded
with her clains as a pro se plaintiff.

Trial was schedul ed for June 29, 1998. Prior to its
i nception, the court permtted Ms. Drake to orally respond to
Def endant’ s Motion for Summary Judgnent since she had not
submtted a witten response. After hearing argunent from both
sides, the court dismssed Ms. Drake's clains that Local 420
failed to refer her for enploynent and encouraged racial comrents
and graffiti at her enploynent. However, Ms. Drake was permtted
ten (10) days to produce sworn affidavits supporting her
remai ning claimthat Local 420 provided free |egal counsel for
white, male union nenbers and officials pursuing private
| awsuits, but denied Ms. Drake the sane.

Currently, Ms. Drake seeks an extension of time to produce
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the affidavits and al so requests reconsi deration of the court’s
di sm ssal of her prior clains. In addition, M. Drake requests
t hat sanctions be |evied against counsel for Local 420, claimng
they failed to provide the addresses of the union individuals M.
Drake intended to interview. To the contrary, Local 420 renews
its notion for summary judgnment and requests the inposition of
sanctions against Ms. Drake, alleging Ms. Drake failed to produce
her expert w tnesses at their schedul ed depositions.

I1. Discussion

A. Ms. Drake’s Motion for an Extension of Tine and Mtion for
Sancti ons

At the June 29, 1998 hearing, Ms. Drake clained that Local
420 provided free legal services for two union nmenbers and two
union officials but failed to provide Ms. Drake with counsel to
pursue her legal clains. On June 29, 1998, Ms. Drake identified
Daniel HIl, Ronald Rosen, Daniel Cordero and John Taggert as the
reci pients of these legal services. Mm in Support of Df’s
Response to Pl’s Mdt. For Sanctions, at 3. Based on these
representations, the court denied Local 420's Mtion for Sunmary
Judgnent with regard to this claimonly and directed Ms. Drake to
produce sworn affidavits supporting her allegations by July 10,
1998. By letter dated July 3, 1998, Ms. Drake requested that the
deadl i ne be extended until July 13, 1998, claimng she was
entitled to a three-day extension because July 3, 1998, was an
observed federal holiday. In correspondence dated July 8, 1998,

Local 420 stated that upon notion to the court by M. Drake, it



woul d accede to a two-week extension of time, permtting M.
Drake to file the affidavits by July 24, 1998.

On July 22, 1998, Ms. Drake noved for a forty-five (45) day
extension of tinme to produce the four (4) affidavits plus three
(3) additional ones of white, male union nenbers. M. Drake
al l eges that her inability to procure these affidavits is a
direct result of Local 420's failure to provide the addresses of
the union individuals and its failure to arrange a neeting
between them Consequently, M. Drake requests the inposition of
sanctions agai nst Local 420 for failing to conply with the
court’s O der of June 29, 1998.

1. Mtion for an Extension of Tine

In general, pro se plaintiffs are given greater |eeway when
t hey have not followed technical rules of procedure. Haines v.
Kerner, 404 U S. 519, 520-21 (1972)(pro se plaintiff’s pleadi ngs
eval uated using | ess stringent standards). However, a
conpl ainant’s pro se status does not absol ve that individual of
conpliance with the Federal Rules of Civil Procedure.

In the present case, the court has been exceptionally
lenient with Ms. Drake’'s failure to follow procedure. M. Drake
has had nore than sufficient tinme and opportunity to gather the
requested affidavits but has failed to do so. Instead, M. Drake
has engaged in a contentious letter-witing canpaign with counsel
for Local 420. Wiile tw nonths have past since the court’s June
29, 1998 Order, Ms. Drake has made no other attenpts to schedul e

meetings wth the union individuals after July 10, 1998.
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Therefore, Ms. Drake’s request for an extension of tine will be
deni ed.

2. Mtion for Sanctions

At the June 29, 1998 hearing, Local 420 expressed an
unw | I'i ngness to provide the hone addresses of the four union
i ndi viduals. However, Local 420 offered to nmake the four union
i ndi viduals who were identified in court available to Ms. Drake
through the union hall. [d. at 3. By letter dated July 3, 1998,
Ms. Drake requested that Local 420 arrange a neeting and produce
t he addresses of five union nenbers and officials. This letter,
whi ch Local 420 clains it received on July 8, 1998, requested the
addi ti onal address of union nenber John O Brien who was not
previously identified at the June 29 hearing. 1d. at 4. During
a July 7, 1998 tel ephone conversation, the parties agreed to
schedule a neeting for July 9 or 10, 1998. 1d. According to
Local 420, Ms. Drake had requested that the neeting be held
either at 7:00 AM or after 5:00 P.M Id. On July 9, 1998,
counsel for Local 420 informed Ms. Drake that a neeting had been
schedul ed for July 10, 1998, at eleven in the norning, however,
Ms. Drake indicated that she could not attend at this tine. Id.
at 5. No other neetings were schedul ed.

There is no evidence that Local 420 inpeded di scovery of the
requested information or failed to conply with the court’s
direction to facilitate a neeting between the union individuals
and Ms. Drake. Accordingly, M. Drake’s notion for sanctions

wi Il be denied.



B. Ms. Drake’s Mdtion for Reconsideration

Next, Ms. Drake requests reconsideration of the court’s June
29, 1998 Order dism ssing her clains. A notion for
reconsi deration exists “to correct manifest errors of |aw or fact
or to present newy discovered evidence (citation omtted).
Where evidence is not newy discovered, a party nmay not submt
that evidence in support of a notion for reconsideration.”

Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3d Cr. 1985),

cert. denied, 476 U S. 1171 (1986); accord Pavlik v. Lane

Ltd./ Tobacco Exporters Int’'l, 135 F.3d 876, 882 n.2 (3d Gr.

1998). Therefore, a notion for reconsideration wll only be
granted if the noving party establishes one of three grounds: (1)
there is newly avail abl e evidence; (2) an intervening change in
the controlling law, or (3) there is a need to correct a clear

error of law or prevent manifest injustice. Smth v. Gty of

Chester, 155 F.R D. 95, 96-97 (E.D. Pa. 1994). A party may not
submt evidence which was available to it prior to the court’s
grant of sunmary judgnent. 1d. at 97. In addition, a notion for
reconsideration is not properly grounded on a request that a

court rethink a decision it has already nade. d endon Energy Co.

v. Borough of dendon, 836 F. Supp. 1109, 1122 (E. D. Pa. 1993).

A review of Ms. Drake's notion indicates that there is no
| egal or factual basis to revise the court’s holding. M. Drake
nei ther raises any issue overlooked by the court nor provides new
case law or dispositive facts in support of her position.

I nstead, Ms. Drake’ s notion references correspondence not
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appended to her notion, proffers allegations of unsubstanti ated
perjury by nenbers of Local 420, and raises newclains. 1In
addition, Ms. Drake's notion raises her disagreenent with the
court’s decision which is also an insufficient basis to nerit
reconsi deration of the court’s earlier decision. Accordingly,
Ms. Drake’s Motion for Reconsideration will be denied.
C. Local 420's Renewed Motion for Sunmmary Judgnent

Al so before the court is Local 420's Renewed Mdtion for
Summary Judgnment whi ch i ncorporates and supplenents its initial
notion and requests dismssal of Ms. Drake’s remaining claim

1. St andard of Revi ew

Under Rule 56 of the Federal Rules of G vil Procedure,
summary judgnent “shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law." Fed. R Cv. P.
56(c). Disputes over facts are material when they “may affect

the outcone of the suit." Anderson v. Liberty Lobby, 477 U S.

242, 248 (1986). In addition, any issue of material fact is
genuine “if the evidence is such that a reasonable jury could
return a verdict for the nonnoving party." 1d. Conversely,
there is no genuine issue of material fact where a party fails to
make a showi ng sufficient to establish the existence of an
essential elenent of that party’s case, and on which that party

w |l bear the burden of proof at trial. Celotex Corp. V.
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Catrett, 477 U. S. 317, 322-23 (1986). Wen the novant does not
have the burden of proof on the underlying claimor clains, that
novant has no obligation to produce evidence negating its
opponent’s case, but nerely has to point to the |lack of any

evi dence supporting the nonnovant’s claim National State Bank

v. Federal Reserve Bank, 979 F.2d 1579, 1582 (3d Cr. 1992).

In making its determ nation, the court nust consider the
facts and draw all reasonable inferences fromthemin the |ight
nost favorable to the nonnoving party. Anderson, 477 U.S. at
255-56. However, to survive a notion for sunmary judgnent, the
nonnovi ng party nust adduce “nore than a nere scintilla of
evidence in its favor and may not nerely rely on unsupported
assertions, conclusory allegations, or nmere suspicions.” Harley

v. MCoach, 928 F. Supp. 533, 535 (E.D. Pa. 1996)(citing WIIianms

v. Borough of W Chester, 891 F.2d 458, 460 (3d Cr. 1989)).

2. Local 420's Mdtion

Local 420 has denonstrated that there is no genui ne dispute
of material fact concerning Ms. Drake' s allegation that Local 420
paid for private |egal counsel for certain union individuals but
di sregarded Ms. Drake’'s request. In support of her claim M.
Drake offers her personal affidavit which does nothing nore than
reiterate her allegation that Local 420 offered | egal
representation to white, male union nenbers but denied such
representation to Ms. Drake. In particular, M. Drake alleges
that Local 420 paid for |legal representation of: (1) M.

Cordero’s wongful term nation action; (2) M. WIlliamDelmar’s
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discrimnation case; (3) M. H Il s personal injury claim (4)
M. OBrien s crimnal defense; (5 M. WIIiam Roegar’s
discrimnation claim (6) M. Rosen’s crimnal defense; and (7)
M. Taggert’s worker’s conpensation claim Pl's Mt. For
Reconsi deration, at Exh. 1, Aff. of Aivia Drake. M. Drake’'s
affidavit offers no substantive evidence to support her
al | egations. Because these allegations do not create any genui ne
i ssues of material fact, Ms. Drake’s remaining claimwl| be
di sm ssed.
D. Local 420's Mdtion for Sanctions

Finally, Local 420 clains it was deprived of its due process
rights when Ms. Drake failed to produce her two experts at their
schedul ed depositions. Df's Mem of Law in Support of Sanctions
Against Plaintiff, at 6. Pursuant to Federal Rules of Cvil
Procedure 37(b)(2)(B)*' and 37(d),? Local 420 requests that
sanctions be |evied against Ms. Drake, including reasonable
attorneys’ fees and costs incurred by counsel for Local 420 in

obtai ning an order conpelling Ms. Drake s experts to appear at

! Pursuant to Rule 37(b)(2), a district court may sanction
a party who fails to obey an order to provide or permt
di scovery. Under Rule 37(b)(2)(B), a court may issue “[a]n
order . . . prohibiting that party fromintroduci ng desi gnated
matters in evidence.” Fed. R Cv. P. 37(b)(2)(B)

2 Under Rule 37(d), “[i]f a party or an officer, director,
or managi ng agent of a party or a person designated under Rule
30(b)(6) or 31(a) to testify on behalf of a party fails (1) to
appear before the officer who is to take the deposition, after
being served with a proper notice . . .”, the court “may nake
such orders in regard to the failure as are just” including the
actions described under 37(b)(2), or nmay require the paynment of
reasonabl e expenses.



their depositions. Alternatively, Local 420 requests the
precl usi on of these experts’ testinony at trial.

Originally, the depositions of Ms. Drake’'s experts, Dr.
Alice M Colon and Ms. Dannaj esell e K Wodson-More, were
schedul ed for June 12, 1998, at defense counsel’s law firm 1d.
at 4. The depositions were then reschedul ed for June 24, 1998,
by counsel for Local 420 “[d]Jue to circunstances beyond the
control of [Local 420's] counsel.” [d. On June 10, 1998,
letters were sent to Ms. Drake and her experts informng them of
the new deposition dates and tines. [d. at Exh. 3. On June 16,
1998, Local 420's counsel received a |letter, dated June 5, 1998,
fromDr. Colon stating her fee and confirm ng both her appearance
and that of Ms. Wodson-More at the June 10, 1998 deposition.
Id. at Exh. 4. On June 23, 1998, Ms. Drake tel ephoned counse
for Local 420, stating she had received “late notice” of the
reschedul ed depositions and would not be attending. 1d. at Exh.
5. Neither of Ms. Drake's experts appeared at their reschedul ed
depositions on June 24, 1998.

Counsel for Local 420 has not denonstrated that either of
Ms. Drake’ s experts were served with proper notice concerning the
reschedul ed deposition date nor that counsel attenpted to contact
either of the experts by tel ephone to apprise them of the new
deposition date and tines. Consequently, the court wll deny
Local 420's notion for sanctions. Local 420's alternative
request, that the court preclude the testinony of these

i ndi viduals, is noot since the court has dism ssed Ms. Drake’s
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remai ni ng cl ai m

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

CLI VI A DRAKE, :
Plaintiff, : ClVIL ACTI ON

NO. 97- CV-585
STEAVFI TTERS LOCAL UNI ON
No. 420,
Def endant .

ORDER
AND NOW this day of SEPTEMBER, 1998, upon

consideration of Plaintiff’s Mdtion for an Extension of Tine,
Motion for Reconsideration, and Mdtion for Sanctions and
Def endant’ s Renewed Motion for Sunmary Judgnment and Motion for
Sanctions, it is hereby ORDERED t hat

(1) Plaintiff’s Mdtion for an Extension of Tinme, Mtion for
Reconsi derati on, and Mtion for Sanctions are DEN ED.

(2) Defendant’s Renewed Modtion for Sunmary Judgnent is
GRANTED and judgnent is entered in favor of Defendant with
respect to Plaintiff's remaining claim

(3) Defendant’s Mdtion for Sanctions is DEN ED.
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BY THE COURT:

JOSEPH L. McGEYNN, JR

J.



